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May 2009

POLICING AND CRIME BILL, CLAUSE 25 (Part 2)
Support Amendments 198/199 to ensure lap dancing licensing reforms deliver real and robust change


Why lap dancing licensing reforms are needed 
Over the past year OBJECT and Fawcett Society have co-ordinated a national campaign to reform the licensing of lap dancing clubs. The campaign has demonstrated overwhelming support for applying greater regulations to lap dancing clubs and giving local people greater powers to control the number and location of venues opening in their area. Supporters have included cross-party parliamentarians and councillors, local authorities, the Local Government Association, National Association of Resident’s Associations (NORA), academics, and women’s rights organisations such as Rape Crisis and White Ribbon Campaign.

Such strength of support underlines the need for licensing reforms and reflects the negative social impact of the continued mainstreaming of lap dancing, facilitated by current licensing.  Lap dancing clubs fuel a sexist culture in which women are treated as ‘sex objects’ and areas surrounding lap dancing clubs can become ‘no-go’ areas for women. Women working in lap dancing clubs often face poor working conditions and growing evidence from ex-performers contradicts the industry’s glamorised portrayal of lap dancing as a ‘bit of harmless fun’.

Yet lap dancing clubs are currently licensed solely under the Licensing Act 2003 (LA 2003) and share the same licence as cafes and karaoke bars. Lax licensing means that since the introduction of the LA 2003 it has become significantly easier for lap dancing clubs to obtain licences – and far more difficult for local communities to have a say in licensing.  Local authorities are also prevented from putting place vital controls, such as how many licences can be granted in one area and whether private booths should be permitted. Industry mapping (1) indicates that new lap dancing venues are opening on a near weekly basis and legal advice has shown that concerns relating to gender equality cannot be raised by local authorities or residents during licensing processes – placing local authorities in direct breach of their duties under the Gender Equality Duty 2007. 
It is therefore crucial that the licensing reforms contained in Clause 25 of the Policing and Crime Bill deliver real and robust change. This call is echoed by women who have exited lap dancing and have added their support to our campaign. Some of their experiences and views are shared below*: 

Why amendments need to be made to the Government’s proposals
Clause 25 of the Policing and Crime Bill will go some way to enabling local authorities to apply tighter controls to lap dancing clubs through the Sex Encounter Venue (SEV) licensing category. However, Clause 25 is seriously undermined by the fact that the proposed SEV category is optional and venues where lap dancing is provided less than once a month are exempt from this category.  Below we detail evidence for why removal of the exemption and universal application across all local authorities is crucial to realising the stated aim of Clause 25.

Amendment 198/199: SEV licensing must be applied universally

The proposed SEV licensing category is optional – local authorities won’t have to adopt it. However, universal application is crucial to delivering the following outcomes:
Guarantee local communities a voice

Adoption of the Local Government (Miscellaneous Provisions) Act 1982 (LGMPA 1982) is currently optional. Therefore, Clause 25 will not guarantee all local communities a greater say in the licensing of lap dancing clubs because this outcome will depend on whether the local authority in question chooses to adopt the legislation. Yet there is widespread public demand for a greater say in lap dancing club licence applications, as evidenced by the 10,000 signature petition handed in to Number 10 Downing Street in 2008 by OBJECT(2), and campaigns run by local communities to protest against the licensing of lap dancing clubs (3). In its present form, Clause 25 will give rise to a ‘postcode lottery’ over whether local communities have a say in the licensing of lap dancing clubs.

Protect local authorities from being vulnerable to challenge by the lap dancing industry 

The voluntary nature of the LGMPA 1982, and therein the SEV category, will create an uneven licensing landscape vulnerable to exploitation by the lap dancing club industry. Prior to the Licensing Act 2003, uneven licensing across different local authorities enabled lap dancing clubs to exert pressure for looser regulation. For example, in 2002 the City of Westminster licensing authority came under pressure to relax a ‘no nudity’ clause following the decision of a neighbouring borough, the London Borough of Camden, to do so (4). Clause 25 will reintroduce this risk. 

Deliver efficiency savings to local authorities from universal application
· Savings during implementation:

It has been argued that universal reforms will impose a burden on local authorities – however closer examination of the actual process involved with implementing Clause 25 shows this is simply not the case. Optional reforms will require local authorities to undergo 8 procedures to ‘install’ the new controls afforded by Clause 25. However, if the reforms contained in Clause 25 were universally applied the process each individual local authority would then undertake to would be halved and require significantly less resources. This is a low-cost process for local authorities with or without lap dancing clubs alike. Optional reforms will therefore actually increase the burden for those local authorities choosing to adopt the new controls. 

· Savings during enforcement:

The increased cost of enforcing Clause 25 would occur when an application arose. However, the cost of this process would be absorbed by licensing fees and incurred by lap dancing club operators rather than local authorities – unlike the current situation in which local authorities are not guaranteed to recuperate fees through Premises Licence (PL) costs. Local authorities with existing premises would likewise be able to retrieve the cost of requiring venues to apply for the new SEV licence. The new licensing category will in fact create efficiency savings for local authorities. 
Many local authorities currently undertake enforcement work against PL holders who have specified ‘dancing’ on their PL but are in fact hosting lap dancing entertainment.  Clause 25 will reduce the amount of work required in this area by enabling adequate scrutiny and resources to fund this – via the increased licensing fees afforded by the LGMPA 1982.  


Provide a solution that delivers local flexibility

Universal application of the new SEV category is consistent with local flexibility, allowing local authorities a high level of discretion when it comes to licensing lap dancing clubs. SEV licensing affords the following flexibility:
1. Licensing application and renewal rates are determined by individual local authorities

2. Duration of licences are determined by individual local authorities
3. A wide range of factors can be considered in the licensing process
4. Localities in which SEVs can be licensed are assigned by individual local authorities
5. The definition of ‘locality’ is determined by individual local authorities
6. Licensing conditions are set by individual local authorities
Amendment (No. tbc): SEV licensing must not contain a frequency-based exemption 
Clause 25 currently exempts premises which provide lap dancing less frequently than once a month from requiring an SEV licence. However, removal of this exemption is crucial to delivering the following outcomes:
Prevent the growth of lap dancing sub-markets

The proposed exemption will exclude a large number of premises which hold ‘lap dancing nights’, catered for by lap dancing agencies that take bookings in a range of public houses, bar and hotel venues. This sub-market of the lap dancing industry is likely to grow in the light of such an exemption, particularly in the context of falling alcohol revenue and economic recession. This is demonstrated by the recent case of the ‘White Hart’ lap dancing application in Lewisham, London, whereby a landlord stated that ‘lap dancers are the sole salvation for my struggling pub’ (5). Mapping of the lap dancing industry between May 2008 and November 2008 revealed that a new lap dancing venue has opened, on average, every week during this period.  Nearly half of these openings were public houses or bars now providing ‘lap dancing nights’ (6).

Prevent additional burdens being placed on local authorities

Moreover the frequency-based exemption will increase the workload of local authorities who will face increased enforcement costs in order to ensure that venues are not hosting lap dancing more than 11 times a year. This will place further financial pressure on local authorities who already struggle to recuperate existing licensing costs through low Premises Licence fees. 

Prevent duplication of existing provisions

Schedule 3 paragraph 7 of the LGMPA1982 already permits local authorities to waive the requirement for a sex establishment licence. The existing power to waive sex establishment licensing is a far more appropriate provision than the exemption proposed to be concurrently introduced in the Policing and Crime Bill. The LGMPA 1982 provision to waive a licence allows local authorities to consider an application in relation to a range of factors. The flat exemption for all venues hosting lap dancing less than once a month contained in the Policing and Crime Bill will leave local authorities powerless to enforce any regulations on such events. 


Conclusion
Removal of the frequency-based exemption and universal application are crucial to ensure the reforms to lap dancing club licensing deliver real and robust change. 

We urge all parliamentarians to support Amendments 198/199 (details of the Amendment to remove the frequency exemption to follow)  tabled by MPs Lynda Waltho and Roberta Blackman-Woods when the Policing and Crime Bill is given its 3rd Reading on Tuesday May 19th 2009. 
Contacts 
· Sandrine Leveque, OBJECT: sandrine@object.org.uk; 07975 897005
· Kat Banyard, Fawcett Society: kat.banyard@fawcettsociety.org.uk; 020 7253 2598
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LEGAL NOTE FROM PHILIP KOLVIN QC, 2-3 GRAYS INN SQUARE, WC1

POLICING AND CRIME BILL

_______________________

ADVICE

_______________________

1. I am instructed to consider the reasons advanced by the Home Office for its suggestion that the Policing and Crime Bill should be optional for local authorities in so far as it deals with lap dancing establishments. These reasons were articulated in a letter dated 14th April 2009 from the Home Office to Equality Now. I have also been asked to consider the justification for an exemption for temporary events.

Universal applicability

2. It seems to me that the arguments in favour of universal applicability are overwhelming.

3. First, if the legislation contains an “opt-in” for local authorities, Parliament will have created a system which is not only bifurcated but trifurcated given that London authorities will also retain powers to regulate sex encounter establishments under the Greater London (General Powers) Act 1986. This will create a postcode lottery and public confusion in which certain communities can have their say regarding lap dancing establishments and some cannot. This will, to my mind, bring the legislation – and Parliament – into disrepute.

4. Second, to make the legislation universally applicable is not to extend a ban on visual sexual stimulation, for at least two reasons: 

a. An authority does not have to refuse a licence: it will always decide applications on their merits.

b. Further, authorities have express power to waive the requirement for a licence under Schedule 3 paragraph 7 of the Local Government (Miscellaneous Provisions) Act 1982. This is obviously a far preferable means of approaching the matter because it means that an authority would at least become aware of the proposal to operate premises as a sex encounter venue and give it the opportunity of considering whether a licence application is needed. 

5. If an “opt-in” system is used instead, and the authority has not “opted in”, the first the authority may hear of the existence of a lap dancing venue is when capital has been expended on fitting it out. The operator will then seek to argue that the authority should not be allowed to curtail its activities retrospectively, following any subsequent decision by the authority to acquire licensing powers by opting in. 

6. The Home Office argues that Schedule 3 of the 1982 Act is optional. That is true, but in the quarter of a century elapsing since, Parliament has moved away from the concept of licensing legislation applying only where it is adopted, and towards the more comprehensible system of local discretion operating within universal legislation.

7. The Home Office also suggests that optional legislation is more consistent with community empowerment. I find that hard to understand. It does not appear arguable that a community is more empowered under legislation which has not been adopted locally. Nor is it disempowered when the legislation is adopted. Rather, the different shades of opinion can be reflected in informed discretionary decision-making, which is the hallmark of local authorities in respect of all other licensing legislation.

8. Lastly, the Home Office suggests that the regime may be expensive for authorities to operate where they do not have any lap dancing clubs. This is again an argument I find perplexing. Where there are no licences and no applications there is no cost. 

9. In summary, it seems to me most unlikely that any responsible licensing authority would wish to leave lap dancing completely unregulated. It would at the very least want in place conditions to protect performers both as an exercise of crime and disorder functions and to perform its equality duty. The universal application of the legislation is not a ban on visual sexual stimulation, but will give authorities, at very least, the opportunity to scrutinise proposals. I have not yet seen an argument of any substance to suggest that universality is imprudent or carries any, let alone unjustifiable, risks or unrecoupable costs.

Temporary events

10. I believe that the provision regarding temporary events is self-defeating and unworkable. 

11. As to the former, the consequence of an exclusion of that nature is likely to be that performers will move from venue to venue, in each case in an unregulated manner. Rather than visual sexual stimulation being confined to specific premises, known to the community, and properly regulated by the licensing authority, the landscape will become one of ad hoc events in unregulated premises. In terms of proper regulation and community empowerment, this would seem to me to be the worst possible result.

12. Moreover, it is the view of a large number of authorities that the proposal is unworkable because it would be impossible for an authority to monitor how many events of a licensable nature had been held in premises in their area. 

13. Again, should there be a wish to exempt particular events, for example stripograms, the system of waiver to which I advert above is a far better means of doing so, because it will ensure that the licensing authority will learn of, and be able to monitor, the type, level and whereabouts of such activity in its area.

Conclusion

14. In conclusion, while these points may seem rather technical, they do in my view go to the credibility and workability of the legislation, and merit the closest scrutiny.

Philip Kolvin QC

4th May 2009

2-3 Grays Inn Square

London WC1




“Just by being there you're acknowledging that you are something that men can pick and choose from, in that dehumanising way…the point about lap-dancing clubs is to ask what they represent culturally and what they do to all of us.” Lucy





“I am a former lap dancer and I am one of the women who handed the petition to Downing street calling for tighter regulation of lap dancing clubs (2) because I believe if things are made more transparent the treatment of women caught up in the industry will be better (about time!). It will safeguard vulnerable women from entering it who may only be aware of the glamorised image of the industry.” Angela





 “You pay the club £10 up to £80 for being there. They weren’t concerned some performers went away having not earned anything. They also take a percentage of what you earn. You’d have to wear the clothing they’d tell you to wear and that comes out of your earnings. They’d tell you to buy a dress from their own range, that would come out of your wages. And shoes. They’d supply all this but you’d pay for it. The club would tell you they’ll give you training but it’s trial and error. We had to wear special costumes and lots and lots of make up. It’s not glamorous. It’s out of the pages of a men’s mag.” Sarah





“Often if asked about my experience as a dancer I have responded with a socially desirable answer and simply asserted that I enjoyed dancing, made a lot of money from it but in the end dancing was not for me. This explanation has no way conveyed the extremity of emotion and mental distress I have experienced as a dancer and in no way conveys the sexual degradation and humiliation I have experienced and observed in my short career.” Liz





"I am an ex lapdancer, I used to work for two of the big chains, both horrible, horrible organisations, invariably exploitative and abusive to the girls, goodness the management treated us like dirt! (Worse actually)." Alex





* All names have been changed to protect identities








Overview: This briefing from OBJECT and the Fawcett Society sets out evidence for why the Sex Encounter Venue [SEV] licensing proposals contained in the Policing and Crime Bill should not include a frequency-based exemption and should apply universally across England and Wales. It includes a legal note from Philip Kolvin QC, licensing barrister at 2-3 Grays Inn Square, WC1. 





We urge all MPs to vote in support of Amendments 198/199 s XX tabled by MPs Lynda Waltho and Roberta Blackman-Woods when the Policing and Crime Bill is given its 3rd Reading on Tuesday May 19th 2009. 











“I see the proposals in clause 25 as a necessary strengthening of controls and I would not say that they represent a significant burden on local authorities.”


Julian Kearsley, Executive Director Business Services Blackpool Council











“I must reiterate that unless the [SEV] change is made without exemptions then it is worthless as the degree of activity that this would generate will have the effect of drastically increasing the burden on local authority officers in trying to assess what is taking place and where in order to ensure that events are held no more than once per month”.


Gary O’Shea, Licensing Manager London Borough of Hounslow Council
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